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Introduction 

1. You’ve seen it all before.  A client comes in and explains that he got into business with 

someone he thought he could trust but it’s broken down.  He doesn’t really understand 

how the business structure works because it was put together by the accountant.  

Nobody took any drawings or dividends because they were waiting for the business to 

take off before they got paid.  Everyone is owed money and the funds of the business 

probably can’t pay everybody back. Perhaps there’s some suspicion about whether 

everything has been properly accounted for.    

2. Your client just wants out, and wants to get back whatever he can so he can get on 

with something else.   

3. Apart from pointing out the obvious fact that everyone is likely to lose if the matter is 

litigated, your job is to work out what your client’s entitlements are and then to try to 

recover as large a share of them as possible.   

4. Although the focus of this paper is on small business relationships, the principles set 

out below apply equally to larger and more complicated structures.   

5. For reasons perhaps best understood by the accountants who prepared them, small 

businesses are also often operated through complicated structures involving 

corporations, trusts and partnerships, and in some circumstances a combination of all 

three.  These three structures are the most common devices used to conduct small 

businesses.  They might work well to minimise tax, but all those savings will be blown 

away by the litigation needed to unravel the business 

6. So, starting from the premise that your client wants to bring its business relationship to 

an end, the paper will discuss the mechanisms for unpicking the relationships created 

by those structures and will also consider the remedies that are available when a 

business partner has wronged your client.   

7. The keys to doing so are: 

 First of all, understand through what structure the business is conducted 

 Secondly, ascertain where legal and beneficial ownership lies 
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 Thirdly, identify what degree of control your client has 

 Fourthly, choose the right cause of action and remedy to make the most of whatever 

level of control your client has 

 Fifthly, establish a strong position for negotiating a mediated outcome 

8. This paper will discuss each of these key steps in resolving small business disputes, 

and explain some of the practical considerations that will guide you in choosing the 

right path.   

9. All of this information is important for providing advice and to establish a strong 

bargaining position.  But ultimately, it is almost always the case that it is uneconomical 

to litigate small business disputes.  Because the circumstances arising in small 

business disputes are so many and varied there can be no easy to follow user guide 

that allows for all contingencies.  But hopefully this paper will help you to better 

understand the various tools that can be used in seeking to resolve disputes.  



 

 
 

Page 7 of 31 
 

Structures and Control 

‘Trust is good, control is better’ 

-- Vladimir Ilyich Lenin 

Understanding the structure  

10. In seeking to unravel any business relationship the critical first step is to understand 

the structure through which the business was been conducted.  Only when the 

structure is understood can you look at the most effective way to gain control of the 

assets or at least to take them out of the control of the business partner with whom 

your client is in dispute.   

11. Usually clients will know if there is a company or an express written trust involved.  If 

there is a company, get a copy of the company constitution and any shareholders’ 

agreement.   Obtain an ASIC search to see who ASIC has recorded as the officers and 

shareholders of the company.  Find out whether minutes of meeting have been 

recorded (even if only annually when created by the accountant to declare that the 

company is solvent).  See if the company has passed a resolution consenting to act as 

trustee.  That may point you to the existence of a trust.  Find out the ABN under which 

the business has traded.  I find the ABN search on www.business.gov.au useful for 

identifying the entity behind a trust.   

12. If there is a trust, get the deed of trust, and any relevant amending deeds. If an 

accountant has prepared financial statements for the business, that will be a good 

place to start but you can’t rely on it being right.  Accountants have a habit of heading 

documents in the name of a trust, which might be relevant for tax purposes, but is not 

relevant from a structural/control point of view.  The relevant parties are the appointor, 

the beneficiaries and the trustee of the trust.   

13. On the rare occasion that they have been prepared, tax returns will also be a useful 

pointer to the nature of the business structure.  Partnership tax returns will indicate that 

is the structure used.  Partnerships can be formed with or without a written agreement.  

If an agreement exists it will regulate the parties’ rights.   

http://www.business.gov.au/
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14. Once you have worked out how the parties structured their affairs, you have taken the 

most important step in working out how to bring them to an end.  

Control 

15. It is far more common for clients to approach a lawyer to get them out of a business 

structure when they are not in control of the business.  Whether there are two parties 

that are deadlocked – and so no majority decision can be made – or the other party 

controls the business, the dissatisfied client usually lacks control.  

16. Control can be exercised in diverse ways (in order of decreasing practical effect): 

 having de facto control over the day-to-day business and/or its assets; 

 having technical control (i.e. the legal power to control) the business and/or its 

assets by reason of controlling a corporation, a trustee corporation or otherwise;  

 being authorised by the Court to conduct litigation on behalf of the entity; and 

 appointing an external controller such as a receiver or liquidator in order to sell the 

assets of the business and return your client’s share of the value of the business 

to them after that sale. 

17. For obvious reasons, practical control is the strongest position to be in.  Your opponent 

needs to seek the Court’s sanction to wrest control of assets or the business.  This 

often results in a superior bargaining position when the dispute is (as inevitably 

happens) mediated.   

18. In my experience, ending a business where the parties are in dispute is assisted by 

weakening your opponent’s control of the business.  That requires an analysis at a 

fundamental level of the way in which each structure is controlled and operated, and 

how control can be obtained.  

Key features of a corporation 

19. A corporation is regulated by its constitution, subject to any shareholders’ agreement, 

and also by the Corporations Act.  
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20. There are three ways to control a corporation.  The first is at the director level by 

holding the majority of votes on the board of the company.   

21. The second is at the shareholder level by holding a majority of the shares.  Typically, 

75% of the voting power is required in order to pass a special resolution.  Some 

powers will not be exercisable by a shareholder with a bare majority.   

22. The third way is by order of the Court.  The Corporations Act provides for derivative 

proceedings to be brought by a shareholder when it is in the interests of the company 

to do so and the majority of the company’s controllers will not exercise the power to 

cause the company to take action. 

23. There are various statutory means of bringing a corporation to an end.  First, a 

company may be wound up under s. 461 of the Corporations Act for any number of 

reasons, all of which are unrelated to insolvency.  Most commonly, if the affairs of a 

company are deadlocked so that the board cannot pass resolutions and the company 

cannot carry on its business, Courts will wind it up under s. 461(1)(k) of the 

Corporations Act.   This is known as the just and equitable winding up power. 

24. Sections 232 and 233 of the Corporations Act provide the Court with a wide ranging 

array of remedies that may be called on in order to bring to an end any conduct in the 

company’s affairs that is either unfairly discriminatory to a shareholder (whether in that 

capacity or in any other capacity) or is otherwise oppressive. 

25. The oppression remedies provided for under s. 233 are virtually limitless, save that 

they must be exercised in a way that is directed to bringing to an end the oppressive 

conduct of the company’s affairs.1 

26. Of course, a company can also be wound up in insolvency if for example one of its 

shareholders is owed money by the company that has not been paid.  That party 

would act as an ordinary creditor and could serve a creditor’s statutory demand 

seeking to wind up the company.   

27. Directors of companies owe statutory2 and fiduciary duties to act in the best interests 

of the company.  But the right to complain about a breach of those duties lies with the 

company only, not as a general rule, with its shareholders. A wronged shareholder 

                                                
1
 Campbell v Backoffice Investments Pty Ltd (2009) 238 CLR 304. 

2
 Corporations Act ss. 180-184. 
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may seek leave of the Court to cause the company to sue for losses arising from 

breach of a director’s duties, but may not do so in her own name.  

Key features of a trust 

28. A trust is not an entity.  It is a bundle of rights and obligations which govern the 

relationship between two or more people (corporate or natural).  The trustee holds and 

controls assets for the beneficiaries of the trust.  Gaining control of those assets 

requires changing the trustee or gaining control of the trustee if it is a corporation.  

29. Ordinarily a business conducted through a trust will be governed by a trust deed.  That 

is the primary reference for ascertaining the powers of the trustee, the rights of the 

beneficiaries, any limitations on the transfer of units in the trust, and other matters 

pertaining to decision making of the trustee. 

30. The trust deed is supplemented by the Trustee Act 1958 (Vic) which provides 

mechanisms for removal of trustees, vesting of trust property in new trustees, seeking 

directions from the Court in relation to the exercise of trust powers and other related 

matters.   

31. In the case of trustees carrying on a business where the holders of the underlying 

interests are in dispute, the most relevant powers and duties to which you may need to 

have regard are the power to remove or replace trustees, the power to sue in right of 

the trust, and claims for breach of fiduciary duty and accessorial liability for breach of 

fiduciary duty.  These are discussed in detail below. 

32. In the recent case of Harpur v Levy3 Whelan JA made some comments on the 

fundamental nature of a trust which bear repeating: 

“1. Trustees are personally liable for all debts they incur.  There are 

no debts of “the trust”. 

 2. This is the case where the trustees purport to contract in their own 

names or “as trustees”. 

                                                
3
 [2013] VSCA 209 at [112]. 
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 3. Trustees have in equity, and by statute, rights of recoupment and 

exoneration, often referred to compendiously as rights of 

indemnity, whereby they may reimburse themselves from the trust 

assets for amounts paid as trustees, and they may pay liabilities 

incurred as trustees out of the trust assets. 

 4. Trustees who retire or are removed from office before exercising 

rights of indemnity do not lose them.  Retirement or removal does 

not prejudice those rights.” 

Key features of a partnership 

33. Partnerships come in various forms.  A loose agreement between two people to carry 

on business together for profit may be considered a partnership, as long as the profits 

and the means of generating them are jointly owned.   

34. Other, more rigid partnerships are documented in the form of a partnership agreement 

and will set out the respective rights and obligations of each party.  All partnerships in 

Victoria are governed by the Partnership Act 1958 (Vic).  Unless the partnership 

agreement specifies that the partnership is for a fixed duration (which would be 

uncommon for the conduct of a business) a partnership is terminable at will.   

35. This means that if the business relationship is just two or more individuals (or 

corporations individually owned and controlled) in business together in partnership, 

dissolving the partnership is straightforward.  Once a partnership is dissolved, all that 

remains is for the parties, either by themselves or at the direction of the Court, to 

realise the assets of the partnership and to distribute them according to their shares in 

the partnership.  But that is often where trouble arises because the parties are unable 

to agree how that should be done.   

36. Other than by provision in a partnership agreement, there is no way to gain control 

over partnership assets except for de facto control.  Control becomes relevant for 

negotiating position, or if your client needs to take control away from a former business 

partner by appointing an external controller such as a receiver.   
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Rights and Remedies for Corporations 

37. If the business structure involves a corporation, you should consider whether any of 

the following paths are appropriate: 

 Oppression proceedings 

 Just and equitable winding up 

 Derivative actions 

 

38. Some related statutory rights that are often useful in these disputes include: 

 the right to access the books and records of the company 

 access to and rectification of the register  

Oppression 

39. Sections 232 and 233 of the Corporations Act provide an important protection to 

shareholders who are unable to exert control over the affairs of a company.  It allows 

shareholders, who are usually minority shareholders, to seek relief from the Court if 

the affairs of the company are being conducted in a way that is commercially unfair to 

them.   

40. Section 232 of the Corporations Act provides as follows: 

“The Court may make an order under s. 233 if: 

(a) the conduct of a company’s affairs; or 

(b) an actual or proposed act or omission by or on behalf of the company; or 

(c) a resolution or a proposed resolution, of members or a class of members of a 

company; 

is either: 
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(d) contrary to the interests of the members as a whole; or 

(e) oppressive to, unfairly prejudicial to, or unfairly discriminatory against, a 

member or members whether in that capacity or any other capacity.” 

41. Important questions arising from the construction of that section include: 

 what the affairs of the company are; 

 what type of conduct will be considered oppressive or unfairly prejudicial; and 

 whose conduct may be considered in determining whether that conduct is 

oppressive. 

42. The starting point for considering what falls within the definition of company’s affairs is 

s. 53 of the Corporations Act.  The affairs are defined to be extremely broad.   

43. Until the decision of Vigliaroni v CPS Investment Holdings Pty Ltd4 there was a line of 

authority that there could be no oppression in the affairs of a trustee company because 

it was impossible to diminish the shares of the trustee company where it held no 

assets in its own right.  Those decisions were made without reference to s. 53 which 

casts a very wide net within which the affairs of the company are caught.   Following 

Vigliaroni and the subsequent New South Wales Court of Appeal decision of 

Tomanovic v Global Mortgage Equity Corp Pty Ltd5 and Endoline Pty Ltd v Drapac6 

there appears to be growing acceptance that the old law was bad and that oppression 

remedies will lie where the member of a trustee company can establish oppression.  

Cases such as ASC v Lucas7 have confirmed that the s. 53 definition of ‘affairs of the 

company’ is a provision that should be interpreted very widely. 

44. The leading authority on what constitutes oppressive conduct is the High Court 

decision in Wayde v The New South Wales Rugby League Ltd8 which held that the 

touchstone of oppression is “commercial unfairness”.  Unfairness may lie in harm that 

is suffered as a result of mismanagement, management which has the effect of 

benefitting one group of shareholders over another, or decision making processes that 

are themselves unfair.   

                                                
4
 (2009) 74 ACSR 282 at [63] and following. 

5
 (2011) 288 ALR 310. 

6
 [2012] VSC 156. 

7
 (1992) 108 ALR 521. 

8
 (1985) 180 CLR 459. 
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45. The question of unfairness doesn’t arise in a vacuum and so all of the relevant 

circumstances in the commercial relationship need to be considered before the Court 

determines whether or not there has been oppression.  For example the non-payment 

of dividends despite profits being generated year after year has been held not to be 

oppressive.  Similarly exclusion from management, although often used as one of the 

indicia of oppression, will not be oppressive if the parties voluntary entered into a 

shareholders agreement which confers power on one shareholder to govern the 

company to the exclusion of the other.  

46. So, the conduct under consideration must be viewed objectively but within the context 

in which the parties sit.  In the New South Wales Court of Appeal in Campbell v 

BackOffice Investments Pty Ltd9, Basten JA set out the test for unfairness for the 

purpose of s. 232 as whether: 

 “objectively in the eyes of a commercial bystander, there has been 

unfairness, namely conduct that is so unfair that reasonable directors 

who considered the matter would not have thought the decision fair”.   

47. It is not to the point to consider the intention of directors in passing a resolution or 

acting in a certain way.  Even when conduct has been engaged in bona fide or on legal 

advice, that provides no defence to the oppression remedy if the outcome is 

commercially unfair to a shareholder.10 

48. Although oppression is to be viewed in its own context in every case, some examples 

of conduct that have been held to be oppressive within the meaning of s. 232 are as 

follows: 

 refusing to attend directors’ meetings in order to freeze out the other director from 

management;11 

 appointing a voluntary administrator in order to close the business and harm the 

minority’s interest;12 

 failure to call meetings;13 

                                                
9
  (2008) 66 ACSR 359. 

10
  Re George Raymond Pty Ltd, Salter v Gilbertson (1999) 18 ACLC 85 at [18]. 

11
 Joint v Stephens [2008] VSCA 210. 

12
 Saykan v Elhan [2004] VSC 83. 

13
 Martin v Australian Squash Club Pty Ltd (1996) 14 ACLC 452. 
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 diverting corporate opportunities to another entity;14 and 

 using company funds to defend oppression proceedings.15 

49. A member can claim relief under the oppression provisions regardless of whether they 

are oppressed in their capacity as a member or another capacity.  For example, the 

shareholder of a trustee company who is also the unit holder of that trust, may be 

unfairly discriminated against in the way that trust distributions are paid or decisions 

are made which govern the business conducted through the trust.  That may involve 

no oppression of the party as a shareholder; instead there being oppression of the 

party as a unit holder.  The current legislation is broad enough to provide relief for a 

party in that situation. 

50. The relief that is available when oppression is established is virtually boundless.  

Section 233 of the Corporations Act provides: 

“(1) The Court can make any order under this section that it considers 

appropriate in relation to the company, including an order: 

(a) that the company be wound up; 

(b) that the company’s existing constitution be modified or repealed; 

(c) regulating the conduct of the company’s affairs in the future; 

(d) for the purchase of any shares by any member or person to whom 

a share in the company has been transmitted by will or by 

operation of law; 

(e) for the purchase of shares with appropriate reduction of the 

company’s share capital; 

(f) for the company to institute, execute, defend or discontinue 

specified proceedings; 

(g) authorising a member, or a person to whom a share in the 

company has been transmitted by will or by operation of law, to 

                                                
14

 Re Bright Pine Minerals Pty Ltd [1969] VR 1002. 
15

 Re D G Brims & Sons Pty Ltd (1995) 16 ACSR 559. 
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institute, prosecute, defend or discontinue specified proceedings in 

the name and on behalf of the company; 

(h) appointing a receive or a receiver and manager of any or all of the 

company’s property; 

(i) restraining a person from engaging in specified conduct or from 

doing a specified act; 

(j) requiring a person to do a specified act.” 

51. The examples set out in s. 233(1) are not exhaustive.  The High Court held in 

Campbell v BackOffice Investments Pty Ltd that the remedies should not be limited by 

previous relief given by judges in relation to certain types of conduct.  Parliament 

conferred the broadest possible discretion on a Court satisfied of the matters in s. 232 

and no implied limitations should be imposed on the availability of relief.   

52. However, the relief that is granted must be directed to ending the oppression, and in 

certain circumstances that may involve undoing the effects of the oppression.  For 

example if the act of oppression has brought about the destruction of a company, it 

would be unfair to hold that the oppression had been brought to an end by the 

destruction of the company (for example by winding up) and that each party should 

then be stuck with the consequences of such destruction16.  There is no reason why in 

those circumstances, for example, a Court cannot order a payment of money under s. 

233 akin to an award of damages. 

53. The most common orders that are made under s. 233 where there is continuing 

oppression at the date of the trial are either that the company be wound up or that one 

party buy out the other party.  There is no rule that the oppressor must buy out the 

oppressed, although that is the more common order.  In Vigliaroni v CPS Investment 

Holdings Pty Ltd, the oppressed party was the only party with sufficient assets to buy 

out the other party, and Davies J recognised that the purchase of the oppressor’s 

interests would bring the oppression to an end. 

                                                
16

 Campbell v BackOffice Investments Pty Ltd (2008) 66 ACSR 359 at [123]. 
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Just and equitable winding up 

54. The power under s. 461 under the Corporations Act to wind up a solvent company is 

most often used in the case of deadlock in the management of the company.  There is 

significant overlap with the power under s. 232 and s. 233 to wind up in the case of 

oppression.  Although I will not look at it in detail in this paper, this is the section that is 

used by regulators, for example, ASIC in the case of companies carried on for a 

fraudulent purpose or companies carrying on managed investment schemes without 

complying with the relevant legislation.  This paper focuses on s. 461(1)(k), which 

permits the Court to make an order winding up a company if “the Court is of the 

opinion that it is just and equitable that the company be wound up”.  

55. The leading case is Ebrahimi v Westbourne Galleries Limited17 which recognised that  

where a company was formed or continued on the basis of a personal relationship 

involving mutual trust and confidence, and where there was an agreement or 

understanding that some or all of the shareholders would participate in the conduct of 

the business, it may be unfair not to relieve the parties of their relationship once the 

mutual trust and confidence has broken down.  

56. Where there has been a breakdown in the relationship of trust and confidence 

between the quasi-partners in the company, or where the company is unable to 

function effectively because it’s board is deadlocked and therefore unable to make 

decisions, the Court will often find it just and equitable to wind up the company under 

s. 461(1)(k).   

57. The cases on just and equitable winding up recognise that winding up is a drastic 

remedy of last resort, but if there is no alternative to winding up the company because 

it cannot otherwise continue to trade, the Court will make that order.   

58. Standing to bring an application for winding up under s. 461 is held by the company 

itself, its creditors or its contributories (including shareholders).  ASIC may also make 

an application under this section.   

                                                
17

  [1973] AC 360. 
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Derivative Actions 

59. If (for example) a director of the company has taken funds of the company or 

otherwise subjected to it to harm and the company could bring a claim but its majority 

will not agree to do so, s. 237 of the Corporations Act allows a shareholder to be given 

leave to bring that proceeding on behalf of the company.  This is a particularly useful 

section where the holder of 50% or less of the shares in the company seeks to make a 

claim against a director or shareholder for wrongs it has committed which only the 

company is entitled to recover rather than any individual shareholder.   

60. The persons having standing to bring a proceeding are members, former members, 

officers and former officers of the company18. 

61. The matters that a person wishing to bring a derivative action must prove in order to be 

granted leaved by the court are set out in s. 237. In substance that party must satisfy 

the Court that:  

 the company will not itself bring a proceeding or take responsibility for it; 

 the applicant is acting in good faith; 

 It is in the best interest in the company the applicant be granted leave;  

 there is a serious question to be tried; and 

 the company has had sufficient notice of the application to bring a derivative 

action proceeding. 

62. One of the leading decisions in this area is Vinciguerra v MG Corrosion Consultants 

Pty Ltd19 which summarises the relevant principles involved.   

63. In seeking to persuade the Court of the matters for the grant of leave, the applicant 

bears the onus of demonstrating each matter, including proving that the company will 

not or is unlikely to bring the proceedings.  It also needs to make out a prima facie 

case for bringing the application.  It may be necessary to seek documents of the 

company in some circumstances even before a derivative action proceeding can be 

                                                
18

  Section 236 of the Corporations Act. 
19

  [2010] FCA 763 (appeal dismissed in MG Corrosion Consultants Pty Ltd v Vinciguerra) [2011] 
FCAFC 31). 
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brought.  See discussion below on the entitlements of directors and shareholders to 

access the company books and records.   

64. It is sometimes appropriate to bring in the one proceeding a derivative action and an 

oppression claim in order to resolve all of the disputes between the parties.20  

65. Ordinarily a party bringing a derivative action proceeding will be required to indemnify 

the company in respect of costs of the proceeding, but if successful at trial, the costs 

that have been incurred in conducting the proceeding may be recoverable by the party 

pursuing the derivative claim.  One of the prime examples of cases for which a 

derivative action is appropriate is where a director has breached his or her fiduciary 

duties or statutory directors’ duties prescribed by s. 180 to s. 183 of the Corporations 

Act.  The right to recover for breaches of those duties lies only with the company and 

not with the shareholders who may suffer indirect loss by reason of losses suffered by 

the company.  It is therefore imperative that the company brings the claim to recover 

any loss suffered by the breach of those duties.   

Accessing books and records of the company 

66. Sections 198F, 290 and 247A of the Corporations Act provide important rights for 

directors and shareholders, allowing them to access the books and records of a 

company.   

67. Section 198F allows directors and former directors (within 7 years after their 

directorship has ceased) access to the books of the company (other than its financial 

records) to bring in good faith a proceeding, or to defend a proceeding that the director 

has reason to believe will be brought against them.   

68. Access to the financial records of a company is dealt with by s. 290.  Current directors 

are entitled to access to the records at all reasonable times.  

69. Section 247A allows members to make an application to inspect books of the company 

on similar terms as s. 198F for directors.  

                                                
20

 Gerard Cassegrain & Co Pty v Cassegrain [2010] NSWSC 91 at [124]. 
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70. See ss. 1300 - 1303 for the way in which books are to be made available for 

inspection.   

The Company Register 

71. Section 173 of the Corporations Act permits any person to inspect a company register.  

72. If, as if often the case in a disorganised small businesses, there has been an 

agreement to vary the percentage interests of the parties which has not been formally 

documented, an order under s. 175 can be sought to rectify the register.   

73. Similarly, if one party has purported to deny the other party’s shareholding by 

unilaterally altering the register, s. 175 can assist in rectifying the position.   
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Rights and Remedies for Trusts 

74. Usually a business conducted through a trust will be in the form of a unit trust.  The 

powers and obligations of the trustee will be regulated by a written trust deed, and the 

beneficiaries rights’ to share in the profits and control will also be expressly stipulated.  

75. Unit trust deeds of this kind will often restrict the transfer of units, so that an affected 

party cannot simply sell on the open market.  Practically speaking, it is also often 

difficult to find a willing purchaser who is prepared to pay the value that the business 

would hold for an insider in the business.  That makes exiting a business conducted 

via a trust relationship particularly difficult.  

76. In bringing a small business trust to an end, you should consider whether the following 

are available: 

 Removing the trustee (with a view to obtaining control of the trust) 

 Appointing a receiver   

 Barnes v Addy claims to recover any transactions undertaken in breach of trust 

 Suing in right of the trust if a defaulting trustee refuses to bring a claim 

Removal of trustees 

77. What are the relevant principles when a beneficiary seeks to remove a trustee? 

78. The first place to look is the trust instrument.  Beneficiaries may have an express 

power to remove a trustee, as commonly appears in unit trust deeds. If the beneficiary 

is unable to remove the trustee under an express power (for example because the unit 

holder only holds a minority interest), the Court may be able to assist. 

79. Courts are given statutory powers to remove trustees by each State and Territory’s 

Trustee Act (but in Queensland named the Trusts Act 1973, and in Western Australia 

called the Trustees Act 1962). 

80. These powers allow the court to intervene when it is ‘expedient’ to appoint a new 

trustee but ‘inexpedient, difficult or impracticable to do so without the assistance of the 

Court’.  The wording varies slightly by jurisdiction but is broadly to the same effect. 
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81. Superior courts administering the rules of equity also have inherent jurisdiction to 

remove trustees.  A set of considerations – apparently broader than the statutory 

criteria in the Trustee Acts – was adopted by Dixon J in Miller v Cameron21 (with whom 

Evatt and McTiernan JJ agreed): 

“The jurisdiction to remove a trustee is exercised with a view to the 

interests of the beneficiaries, to the security of the trust property and to 

an efficient and satisfactory execution of the trusts and a faithful and 

sound exercise of the powers conferred upon the trustee. In decision to 

remove a trustee the Court forms a judgment based upon 

considerations, possibly large in number and varied in character, which 

combine to show that the welfare of the beneficiaries is opposed to his 

continued occupation of the office. Such a judgment must be largely 

discretionary.” 

82. If the trustee has engaged in misconduct or failed to perform his or her duties, that is a 

good basis to seek removal.  But the jurisdiction to remove is protective, not punitive, 

so the focus of the application should be on protection of the beneficiaries and the trust 

assets. 

83. The removal power can be exercised when there is no blame to be placed on the 

trustee, or where one trustee is removed to eliminate a conflict for which two trustees 

were equally responsible. 

84. In Tomasevic v Jovetic,22 Sifris J recognised that acrimonious disputes between 

trustees (four trustees, divided two against two) made it unlikely that they would 

collectively be able to manage the trust effectively and efficiently.  He deliberately 

refrained from making adverse findings against any of the trustees, but removed one 

of four trustees, to allow the trust to be managed effectively.  The deadlock was 

broken, leaving one faction with a majority. 

85. His Honour granted liberty to apply in case that constitution of trustees did not work, 

and also gave a stern warning about the proper performance of their duties, which 

could apply equally to any trustee where the possibility of conflict arises: 

                                                
21

 (1936) 54 CLR 572. 
22

 [2012] VSC 405. 

http://www.austlii.edu.au/au/cases/cth/HCA/1936/13.html
http://www.austlii.edu.au/au/cases/vic/VSC/2012/405.html
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“Given the importance of the office of Trustee and the conduct of all 

parties I urge the three remaining trustees to seek legal advice and any 

required clarification as to their duties and responsibilities. The office of 

trustee is a relatively unforgiving office. Equity is very protective of 

beneficiaries. I have not found it necessary or desirable to make critical 

comments against one or more of the trustees. It is to be hoped that this 

case is a wake up call so far as the conduct of the trustees is 

concerned.” 

86. In summary, a successful application to remove a trustee should be supported by 

evidence showing as many of the following factors as possible: 

 the replacement of the trustee is necessary to protect the beneficiaries and secure 

the trust assets 

 the current trustee(s) is unable or unwilling to carry out the necessary obligations of 

the office of trustee 

 the trustee has exercised powers in a manner unfair or prejudicial to the beneficiaries 

or some of them. 

87. You should also consider who the replacement trustee (if any) will be, and what that 

might cost the assets of the trust, for example if a professional trustee is appointed. 

Appointing a receiver 

88. The Supreme Court, Federal Court and County Court all have statutory powers to 

appoint a receiver when it is just and convenient to do so.23  

89. Where trust property is in jeopardy, it may be just and convenient to appoint a receiver 

over that property to preserve it, or even to sell it.  Some of the factors that will bear on 

the appointment of a receiver being just and equitable involve the likely cost of the 

trustee’s appointment and the effect that it will have on the trust assets.24 

                                                
23

 Supreme Court Act 1986 (Vic) s. 37; County Court Act 1958 (Vic) s. 49; Federal Court of Australia 
Act 1976 (Cth) s. 57. 
24

 Deutsch v Deutsch [2011] VSC 345. 
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90. For example, it is less likely to be considered ‘just and convenient’ to appoint a 

receiver over a business with a value that is likely to be consumed by receiver’s costs 

and expenses.  By contrast, where the trust estate consists of a single large land 

holding that is readily saleable, it may be just to appoint a receiver to sell the land and 

hold the proceeds pending resolution of the dispute.  

91. When a receiver is appointed its powers will be defined by the Court.  Section 420 of 

the Corporations Act set out a list of receivers’ powers which may be conferred.  It is 

useful to set out in the process seeking the receiver’s appointment those powers which 

are relevant to the appointment, which you seek to be conferred on the receiver.  

Barnes v Addy claims 

92. One area of law in which there has been a great deal of judicial and academic 

discussion in recent years in that of accessorial liability for breaches of trust and 

fiduciary duties.  While there are several questions about the exact extent of the 

doctrine (which will not be discussed here), the general principles stem from the case 

of Barnes v Addy25 which was most recently considered by the High Court in Farah 

Constructions Pty Ltd v Say-Dee Pty Ltd.26 

93. The doctrine extends claims beyond defaulting trustees.  Where a breach of trust or 

breach of fiduciary duty involves a “dishonest and fraudulent design”, a third party who 

has either assisted the trustee or received proceeds of the breach, with knowledge 

(actual or constructive) of the dishonest and fraudulent design, will also be liable.  

94. A company director who pays money to a spouse will render the spouse also liable for 

the wrong.   

Suing in right of the trust 

95. This is very much like a derivative action.  In some exceptional cases where a trustee 

refuses to ring a claim on behalf of a trust, a beneficiary may sue in right of the trust.  

This type of remedy is particularly useful if, for example, a trustee is acting in breach of 

trust by using trust assets to the benefit of a related entity.   

                                                
25

 (1874) LR 9 Ch App 244. 
26

 (2007) 230 CLR 89.  
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96. When a corporate trustee refuses to sue its director, despite that director taking trust 

assets without the informed consent of the beneficiaries, a beneficiary may either 

remove the trustee and appoint a new trustee to bring the claim, or if the Court permits 

it, sue in right of the trust.27  

97. If a beneficiary does so, she does not sue a third party for a liability owed to her as a 

beneficiary.  Instead, she sues to recover for the trust estate, bringing the claim that 

the trustee should have brought.28 

                                                
27

 Ramage v Waclaw (1988) 12 NSWLR 84. 
28

 Financial Industry Complaints Service Ltd v Deakin Financial Services Pty Ltd (2006) 238 ALR 616. 
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Rights and Remedies for Partnerships 

98. In Victoria, partnerships are governed by the Partnership Act 1958.  Although the 

Parliament has decided that certain aspects of partnerships will be regulated by 

legislation, s. 4 of the Act provides that existing rules of equity and common law 

continue in force except whether inconsistent with the Act. 

99. A partnership is defined as the relationship which subsists between persons carrying 

on a business in common with a view of profit. 29  In this paper I will not be considering 

limited partnerships and incorporated limited partnerships, which are also regulated by 

the Partnership Act.  

100. When two or more people carry on a partnership, the acts of one partner will generally 

bind the partnership.  Only if a partner has no authority to act for the firm in the 

particular matter, and the person with whom he is dealing either knows that he has no 

such authority, or does not know or believe him to be a partner of the firm, will his 

actions not bind the firm. 30 

Partnership property 

101. Any property that is either brought into the partnership or generated from partnership 

property remains the property of the firm.  It may only be held and applied by the 

partners exclusively for the purposes of the partnership in accordance with any 

partnership agreement. 

102. Where a partnership incurs liabilities, a Court may issue a writ of execution on 

partnership property.  Because the Partnership Act imports a fairly strict form of liability 

against the partnership where a partner appears to be acting in the course of his or her 

authority as a partner of the firm, it is difficult for partners to avoid liability for the 

wrongful acts of a rogue partner. 

                                                
29

 Partnership Act s. 5. 
30

 Partnership Act s. 9. 
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103. Section 28 of the Partnership Act sets out a series of rules which apply as between 

partners where there is no partnership agreement with a provision to the contrary.  

Those rules include the following: 

 All partners share equally in the capital and profits of the business and must 

contribute equally towards the losses (whether capital or otherwise). 

 The firm must indemnify every partner in respect of payments made and personal 

liabilities incurred by him in the ordinary conduct of the business of the firm. 

 A partner making an “actual payment or advance” beyond his required capital 

contribution is entitled to interest at 7% per annum. 

 Every partner may take part in the management of the partnership business. 

 No partner is entitled to remuneration for acting in the partnership business. 

 No new partner may be introduced without the consent of all existing partners. 

 Any difference as to ordinary matters in the partnership business may be decided by 

majority but no change to the nature of the business can be made without the 

consent of all existing partners. 

 The partnership books are to be kept at the place of business of the partnership and 

every partner may inspect and copy any of them when he thinks fit. 

Termination of the partnership 

104. Partnerships can be dissolved in several ways: 

 At the expiration of any fixed term. 

 At the termination of a single venture if the partnership has been created for that 

purpose. 

 If entered into for an undefined time, by any partner given notice to the others of his 

intention to dissolve the partnership.  The dissolution is effective when notice is 

given (or if an effective date is set out in the notice, on that date). 

105. The Partnership Act also sets out several other ways to terminate the partnership 

which include: 

 Unless the partners agree otherwise, by the death or bankruptcy of any single 

partner. 
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 If any event happens that makes it unlawful for the business of the firm to be carried 

on. 

106. The Court may order the termination of a partnership when: 

 a partner becomes incapable of remaining a partner (for example in the case of 

mental illness) 

 there is misconduct by a partner which is calculated to prejudicially affect carrying on 

the business,  

 one partner wilfully or persistently breaches of the Partnership Agreement 

 where it becomes impracticable for other partners to carry on business with a 

partner 

 where the partnership business can only be carried on at a loss, or  

 such other circumstances as in the opinion of the Court it is just and equitable that 

the partnership be dissolved. 

107. The two lists above are in separate categories because the first list is in substance a 

no-fault termination of partnerships which can be carried to effect without requiring any 

intervention by the Court.  It may ultimately become necessary to involve the Court in 

the division of partnership assets, but there is no need to seek the Court’s intervention 

to bring the partnership to an end.   

108. The second list does require the Court’s intervention and the categories of cases in 

which the Court will intervene are broadly similar to those for corporations.  The 

matters to be taken into account in considering whether it is just and equitable that the 

partnership be dissolved can be very wide.  The question involved is a question of fact 

and all the relevant circumstances must be looked at.31 

109. Similarly, the grounds under which a Court may dissolve a partnership upon being 

satisfied that the partner has been guilty of conduct calculated to prejudicially affect the 

carrying on of the business appears on its face to be similar to but narrower than the 

oppression ground under s. 232 of the Corporations Act.  The statute’s use of the word 

“calculated” appears to require an intention on behalf of the guilty party to damage the 

partnership.  It is noted that bona fide conduct, even on legal advice, which has a 

                                                
31

 Loch v John Blackwood Ltd [1924] AC 783; Yard v Yardoo Pty Ltd [2006] VSC 109. 
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prejudicial affect to a category of members can be oppressive under s. 232 of the 

Corporations Act. 

110. However all of this becomes irrelevant and a partnership becomes considerably easier 

to dissolve in circumstances where it not for a fixed duration.  A partnership at will is 

terminable by merely giving notice.  In small business relationships it is almost always 

the case that (unless carrying on of a single venture such as the development of a 

property) the partnership will be of no fixed duration.  When your client wants to end 

the partnership, it will usually be able to do so by giving notice to dissolve the 

partnership. 

111. On the dissolution of a partnership for any ground, the assets of the partnership must 

be paid first in payment of the debts and liabilities of the firm, and then any surplus of 

assets is paid to the partners after deducting any amounts that the partners may owe 

the firm. 

112. Where the partnership has been dissolved and there is a dispute between the partners 

as to how the partnership assets should be distributed, the Court will appoint a 

receiver to sell and distribute the assets of a partnership almost as a matter of 

course.32 

                                                
32

 Wimpole Properties Pty Ltd v Beloti Pty Ltd (No 1) [2011] VSC 7. 
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Resolving disputes before hearing 

113. While all of the above has dealt with rights and remedies that are legally possible, 

small business disputes throw up an extra level of complexity in trying to achieve a just 

outcome without disproportionate legal costs.   

114. Unless the parties are fighting over millions of dollars, it will usually be uneconomical 

to run a small business dispute to trial.   

115. Having sensible practitioners on both sides is the only way to ensure that small 

business interests aren’t wiped out by the costs of litigation.  This is what the Civil 

Procedure Act 2010 (Vic) requires, so lawyers should be particularly astute in looking 

for opportunities to resolve these disputes.   

116. Early mediation is essential, and will generally be ordered.  Unless assets can be 

divided in a mutually agreeable way, the only options are for one party to by the other, 

or for the business or assets to be sold.   Here are a few tips for maximising your 

client’s chances of resolving the case at mediation. 

117. Prepare, as well as you possibly can, an estimate of the valuation of the client’s share 

of the business.  Use your client’s input as much as possible, but challenge it where 

the expectations are too high.  Use independent validation where possible (e.g. real 

estate appraisals, value businesses by benchmarking against similar businesses as a 

multiple of earnings, or consider whether net assets are realistically valued if there is 

no going concern). 

118. Consider tax implications.  Capital gains tax and income tax inevitably rear their heads 

in the break-up of a small business relationship. You should make sure your client has 

taken accounting advice before mediation about the most beneficial form of settlement.   

Have the accountant available by phone to deal with any contingencies that may arise. 

119. Give a robust estimate of the costs to each side of running a trial.  Your client may 

start with the point of view that he can’t stomach the other side getting a certain 

amount of money, but most clients will see sense that maximising their own financial 

position is more important than minimising that of their former business partner.   
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120. Explain the risks of litigation and the range of likely outcomes, including legal costs.  

Don’t forget appeals when giving this advice.  There are no guarantees that the first 

judicial resolution will be the last.   

121. If you are well prepared, and you have prepared your client well, you may walk away 

from mediation with a successful settlement.  
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